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IN THE 


WLnittb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
October Term 1939 


No. 7394 


Peter Balinovic, Appellant, 


v. 

The Evening Star Newspaper Company, a corporation, 

Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Peter Balinovie, appellant, 
plaintiff below, from a judgment in favor of the appel¬ 
lee, defendant below, entered upon a verdict for the 
defendant directed by the court below, at the conclu¬ 
sion of all the evidence, in an action brought by the 
plaintiff to recover damages for personal injuries sus¬ 
tained by him in a collision as a result of the alleged 
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negligence of the defendant by its agent in the opera¬ 
tion of one of its trucks. 

The jurisdiction of this court is predicated upon 
Title 18, Section 26, D. C. Code of 1929. 

STATEMENT OF CASE. 

In his declaration the plaintiff charged that he sus¬ 
tained personal injuries on June 23, 1933, while riding 
on a truck, which was struck by a truck owned by the 
defendant and operated by its agent. (R. 1-4) By its 
plea the defendant contended that it was not negli¬ 
gent ; that the plaintiff was guilty of contributory neg¬ 
ligence, in that he was riding on a truck with his legs 
carelessly hanging over the side of the truck; and, that 
the defendant’s truck was being operated, at the time 
of plaintiff’s injuries, by its regular agent, who was 
commandeered by a police officer of the District of 
Columbia to follow a certain automobile operated by a 
suspected criminal, which was moving at a fast and 
dangerous rate of speed, and the said agent was com¬ 
plying with this direction at the time plaintiff was in¬ 
jured. (R. 4-5) 

The evidence produced before the court and jury 
tended to show that the plaintiff was employed in the 
Public Parks Division of the District of Columbia and 
at the time of his injury was returning on a govern¬ 
ment owned truck from one point of his employment 
to another with fellow employees riding with him. (R. 
10) This truck had proceeded in an easterly direction 
out of Potomac Park, turned right into 14th Street and 
was proceeding north when it came to a stop on the 
right side of the street, near the corner of 14th and 
Water Streets, in order to make a left turn. The body 
of this truck consisted of a flat bottom without vertical 
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uprights or sides and plaintiff sat on the left side with 
his legs hanging over the side. The center of the truck 
was loaded with tools and equipment. (R. 9) The 
truck wras at a standstill on the right hand side of the 
road and while in that position a yellow roadster pro¬ 
ceeding at a fast rate of speed and zigzagging through 
traffic passed the standing truck, proceeding in a south¬ 
erly direction towards Virginia. (R. 9, 10, 11) After 
the roadster passed the truck on which the plaintiff was 
riding, the defendant’s truck, operated by its agent 
with the police officer riding on the running board, go¬ 
ing at a high rate of speed and partly on the wrong 
side of the road, struck the plaintiff’s legs as they 
hung over the left side of the truck and caused him 
certain permanent physical injuries. (R. 10, 11, 12) 
The plaintiff himself did not see the vehicle winch 
struck him but testified that it w T as not the roadster 
that struck him. (R. 11) The witness, Lee High, tes¬ 
tified that the defendant’s truck struck the plaintiff. 
(R. 11) The witness, John Wanzer, also testified in 
effect that the plaintiff was struck by the defendant’s 
truck. (R. 16) Evidence was offered on behalf of the 
defendant tending to show that the plaintiff was struck 
by the speeding roadster and not by the defendant’s 
truck. (R. 12-15) It was stipulated that the Evening- 
Star truck described by plaintiff’s witnesses w-as a 
truck owmed by the defendant and at the time of plain¬ 
tiff’s injuries was operated by Eugene Parham, one 
of the defendant’s drivers. (R. 12) It was further 
shown that this agent, Parham, had a load of news¬ 
papers on the truck which he was to deliver and, as he 
was proceeding west on Pennsylvania Avenue, he saw 
a roadster go through a signal and “An officer jumped 
on his truck and said to go after that car. The officer 
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stood on the left running board of the Star’s truck 
during the entire chase.” (R. 15) The witness fur¬ 
ther testified that he continued the chase, with the offi¬ 
cer on the running board, into Virginia and testified 
that when he crossed the intersection at 14th and 
Water Streets he was going between 35 and 40 miles 
per hour and he did not see the truck on which the 
plaintiff was riding. He denied, however, that his 
his truck was being driven partly on the wrong side 
of the street. (R. 15) 

The officer who commandeered the Star truck testi- 

i 

fied that he had given a signal to a roadster to stop at 
the intersection where he was stationed, because he 
fished to apprehend the driver of the roadster, hav¬ 
ing looked up his record and found that he was the 
operator of an automobile involved in an accident in 
which three people were killed and that he had no per¬ 
mit. (R. 15, 16) When the operator of the roadster 
failed to stop, the officer jumped on the nearest ve¬ 
hicle, which was the defendant’s truck, and “the wit¬ 
ness commandeered the defendant’s truck and pro¬ 
ceeded after the Chrysler roadster.” (R. 16) Dur¬ 
ing the entire chase the witness was on the left hand 
running board of the truck and he had no knowledge 
of any collision with any other vehicle. (R. 16) 

At the conclusion of all the evidence the defendant 
moved the court to direct a verdict in its favor on the 
ground that the “defendant was not liable as a matter 
of law for injuries to the plaintiff caused by the negli¬ 
gence of the driver of its truck which had been com¬ 
mandeered by a District of Columbia police officer for 
the purpose of pursuing a law violator;” and on the 
further ground that there was no evidence of negli¬ 
gence. (R. 17) 
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s After argument on this motion the court held that 
a verdict should be directed for the .defendant on the 
first ground and stated that he was not r uling on the 
sufficiency ^Tlhe^evidence on the second ground as it 
was n7>t4»eees«aTy^'Tute thei^onTsince the Court would 
direcf the verdict for the defendant. (R. 17) The rec¬ 
ord further shows that at the request of counsel for the 
plaintiff the court submitted to the jury certain special 
interrogatories dealing with the question of negli¬ 
gence, so that the answers thereto by the jury would 
avoid a new trial should the court’s action in directing 
a verdict on the question of law raised by the first 
ground of defendant’s motion be reversed on appeal 
to the United States Court of Appeals for the District 
of Columbia and, depending upon such answers, the 
necessity of taking an appeal by the plaintiff would be 
obviated should the jury find in favor of the defendant 
on the question of negligence. (R. 17) The interroga¬ 
tories which the court submitted to the jury inquired 
as to whether or not the defendant struck the plain¬ 
tiff and whether or not the defendant’s truck driver 
was negligent, and whether or not the plaintiff was 
guilty of contributory negligence, and, depending upon 
their answers to these interrogatories, the amount of 
their verdict. (R. 17) After argument to the jury 
and instructions by the court, the jury announced that 
they w ore unable to agr ee and they were then dis¬ 
charged. (R. 17) 

Thereupon, pursuant to the court’s prior ruling on 
the first ground of the defendant’s motion for directed 
verdict, the court directed the jury to return a verdict 
for the defendant upon the ground that the defendant 
was not liable as a matter of law for the operation of 
its truck when commandeered by a police officer. (R. 
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17) Objection was duly made to the court’s ruling and 
preserved by the presentation of appropriate prayers, 
it having been agreed by counsel for the respective 
parties, that the s*dc- 4 ues&w-mrge d bvjhe pl aintiff 
on the record herein, is whether, under the circurm ~ 
stances disclosed by the evidence, the court committed, j 
error in directing the jury to return a verdict on the / 
ground that the defendant was not liable for the opera- j 
tion of its truck by its agent, when commandeered by a 
police officer. (R. 18) 

On the question of negligence, it is not believed nec¬ 
essary to discuss the substantial evidence thereon, as 
it was conflicting and presented questions of fact for 
the jury. The inability of the jury to agree was doubt¬ 
less prompted by the expected but absent instruction 
by the court on the effect of the police commandeering 
element in the case. 

STATEMENT OF POINTS (R. 8) 

1. The court erred in ruling as a matter of law that 
the defendant was not answerable for the acts of its 
agent while driving its truck, when commandeered 
by a police officer to do so, and in directing the verdict 
for defendant on that ground. 

2. The court erred in ruling that the defendant’s 
truck driver was not acting as its agent or within the 
scope of his employment while operating its truck, 
while engaged in the chase of a law violator, when di¬ 
rected so to do by a police officer, and in directing the 
verdict for defendant on that ground. 
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SUMMARY OF ARGUMENT. 

There is but a single question presented on this ap¬ 
peal, that is, whether the defendant’s agent, the driver 
of its truck, lost his status as an agent of the defen¬ 
dant when he was commandeered by a police officer of 
the District of Columbia to chase a person suspected 
of the commission of a crime. An agent, in the control 
of a motor vehicle, when placed upon the public high¬ 
way by his principal is impliedly authorized by hi s 
principal to aid in the enforc eme nt of the law as much 
as if the principal himself were intlie^cfuat operation 
of the vehicle involved. Such' agentrflo6s"no t d ep a rt 
from tSe'scop^orhis employment when he is ordered 
to lend aid to the police in the apprehension of crimi¬ 
nals.. It is the common law duty of every citizen to 
give such aid. Since the principal would be bound to do 
so, his agents are equally bound, as a result of an ex¬ 
isting implied authorization to an agent to render such 
assistance when ordered, and as such, does not amount 
to a departure from the scope of his employment. The 
liability for negligent operation is not negatived per 
se by the compliance with the direction of a peace 
officer. 
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ARGUMENT. 

The Court Erred in Directing a Verdict for the 

Defendant. 

A. As to Plaintiff’s prima facie case. 

On plaintiff’s case it was established that the defen¬ 
dant’s truck at the time it was claimed to have struck 
the plaintiff, was operated by its agent. This raised a 
presumption in plaintiff’s favor that at the time of 
plaintiff’s alleged injuries the truck was being op¬ 
erated by the defendant’s agent within the scope of 
his employment. It then became the duty of the de¬ 
fendant to rebut this presumption. The operative ef¬ 
fect of the presumption, as to operation by an agent 
within the scope of his employment, creates an issue 
of fact for the jury unless met by substantial uncon¬ 
tradicted and unimpeached evidence to the contrary. 

Simmons v. Brooks, 63 App. D. C. 293, 72 F. (2d) 

86 . 

Peabody v. Marlboro Implement Co., 63 App. 

D. C. 288, 72 F. (2d) 81. 

Simon v. City Cab Co., 64 App. D. C. 364, 78 F. 
; (2d) 506. 

The only evidence offered to rebut the presumption 
was that of the truck driver agent and the police officer, 
to the effect that the latter commandeered the former 
to chase the roadster, the operator of which was a sus¬ 
pected criminal. Without more, this evidence was 
ruled by the trial court to destroy the existence of an 
agency and to justify the direction of a verdict for the 
defendant. It is submitted that this constituted rever¬ 
sible error. 
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B. As to effect of defendant’s agent being comman¬ 
deered by a police officer. 

The defendant’s agent was bound to comply with the 
order of the police officer when directed to aid in the 
chase of a criminal. The duty of private individuals to 
aid in the apprehension of criminals antedates all 
American statutes by many centuries. 

Pollock & Maitland, History of English Law, 
Vol. 2, p. 580. 

This duty at common law cannot be declined by a citi¬ 
zen because danger is involved. It is stated in Dough¬ 
erty v. State , 106 Ala. 63, as follows: 

“Obedience to such a summons, because it in¬ 
volves danger, cannot be refused by the private 
citizen, any more than the duty to make the arrest 
can, for the same reason, be declined by the officer. 
The fact that there is danger involved is the very 
thing which calls for and makes obedience a duty.” 

Even in the absence of statute police are the equiv¬ 
alent of constables at common law. 

4 Am. Jur. 17, Sec. 24. 

By statute in the District of Columbia police are 
given the powers of constables at common law. 

Title 20, Sec. 487, D. C. Code of 1929. 

This power includes the power to command the gen¬ 
eral citizenry to aid in the apprehension of a criminal. 
Disobedience constituted a crime at common law. 


2 R. C. L. 491. 

8 L. R. A. (N. S.) 535, note. 
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At common Jaw a member of the public owed a duty 
to aid in arrest. The duty incumbent upon the master 
is a duty equally applicable to agents performing the 
work of the master. At early common law a man was 
required by the then existing statutes to equip himself 
so as to be able to assist peace officers. (Statute of 
Winchester, 13 Edw. I) (1285) 

In a leading case in New York, Babington v. Yellow 
Taxi Corp., 250 N. Y. 14, 164 N. E. 726, in which the 
majority opinion of the New York Court of Appeals 
was written by the late Mr. Justice Cardozo, it was 
said, after referring to the early English statutes: 

“The horse has yielded to the motorcar as an 
instrument of pursuit and flight. The ancient or¬ 
dinance abides as an interpreter of present duty. 
Still, as in the days of Edward I., the citizenry 
may be called upon to enforce the justice of the 
state, not faintly and with lagging steps, but hon¬ 
estly and bravely and with whatever implements 
and facilities are convenient and at hand. The in¬ 
corporeal being, the Yellow Taxi Corporation, 
would have been bound to respond in that spirit 
to the summons of the officer if it had been sitting 
in the driver’s seat. In sending Babington upon 
the highway, it knew, or is chargeable with knowl¬ 
edge, that man and car alike would have to answer 
to the call. An officer may not pause to parley 
about the ownership of a vehicle in the possession 
of another when there is need of hot pursuit. In¬ 
sofar as the danger of pursuit was a danger in¬ 
cidental to the management of the car, it was one 
of the risks of the employment, an incident of the 
service, foreseeable, if not foreseen, and so cov¬ 
ered by the statute.” 

In the alternative, even if it be assumed that the de¬ 
fendant’s agent was not bound to yield to the direction 
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of the police officer, the defendant’s liability is not 
impaired thereby, as the compliance with the direction 
of the police officer was not such a departure from the 
regular scope of the agent’s employment as to consti¬ 
tute an abandonment. Nor can such compliance be 
said to amount to a deviation from the scope of em¬ 
ployment onto a journey personal to the agent. As 
was said in the opinion of the New York Court of Ap¬ 
peals in the Babington case, supra: 

“We have preferred to place the ruling upon 
the broadest ground available. Others, though 
narrower, sustain it. Babington was in charge of 
the cab, and could not desert it without peril to his 
master’s interests. The fact that, while protecting 
it for his master, he used it incidentally to pre¬ 
serve the public peace, was not such a departure 
from the course of duty as to constitute an aban¬ 
donment of the employment, even if it be assumed 
that the direction of the officer was not a binding 
order. Rilev v. Standard Oil Co., 231 N. Y. 301, 22 
A. L. R. 1382, 132 N. E. 97. Cf. Young B. Smith, 
Frolic and Detour, 23 Columbia L. Rev. 444, and 
cases there cited. There is no evidence that the 
route was any different from the one that would 
otherwise have been followed, and none that the 
speed was so changed as to aggravate the danger. 
Causal connection there was none, so far as the 
record has informed us, between the collision with 
the trolley car and the presence of the officer on 
the running board in pursuit of an offender. The 
question is not here whether the employer would 
be liable to third persons injured in the chase, and, 
if so, to what extent. Negligence would certainly 
be relative to the need and the occasion; a speed 
too great at other times is proper in emergencies. 
Conceivably the employee would be deemed to have 
passed out of the service of his general employer 
and into the service of a special one. We leave 
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that question open, not meaning to express, even 
by intimation, an opinion as to the answer. The 
general employer is still liable under the provi¬ 
sions of the statute. Matter of DeNoyer v. Cava¬ 
naugh, 221 N. Y. 273, 116 N. E. 992.” 

In that case it was also observed that the route Bab- 
ington was on and his speed were no different from 
what he otherwise would have been engaged in had the 
police officer not commandeered him. No particular 
emphasis was laid on these facts which vary from those 
involved in the case at bar. Further, in that case the 
court was not called upon to pass upon the liability 
of the principal to third persons for the negligent 
acts of its agents, since the question as to whether the 
agent had departed from the scope of his employment 
in lending aid to apprehend a criminal arose in a claim 
by the agent’s dependents for Workmens Compensa¬ 
tion death benefits for the death of Babington which 
occurred during the chase. The court held that he was 
still acting within the course and scope of his employ¬ 
ment at the time and allowed compensation. 

The following additional authorities tend to sustain 
the position of the plaintiff. 

Jones v. Melvin, 293 Mass. 9, 199 N. E. 392. 

Schlnraff v. Shore Line Motor Coach Co., 269 Ill. 
App. 569. 

Oxford v. Purity Bakeries Corp., 112 N. J. L. 
594,115 N. J. L. 166,178 A. 788. 

Sackctt v. Masonic Protective Association, 106 
Neb. 238, 183 N. W. 101. 

In Jones v. Melvin, supra, decided by the Supreme 
Judicial Court of Massachusetts in 1936, plaintiff was 
riding as a guest in an automobile operated by the de¬ 
fendant. The automobile was commandeered by a 
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police officer to chase a law violator. Defendant drove 
at a high rate of speed, struck a curb and injured the 
plaintiff. Plaintiff’s evidence established gross negli¬ 
gence of the defendant host as required by the Massa¬ 
chusetts rule. In holding the defendant liable the court 
held that the defendant did not surrender the opera¬ 
tion and control of the automobile to the police officer, 
and even though he submitted to the orders of the 
police officer the defendant was still in control of its 
operation and his duty of care to the plaintiff was not 
destroyed by the direction of the police officer. Whether 
control was surrendered to the police was a question 
for the jury. 

In Schluraff v. Shore Line Motor Coach Co., supra, 
plaintiff, a passenger in a taxicab which was in collision 
with a bus, sued the cab and bus companies for negli¬ 
gence. The bus company contended that it was not 
liable as its bus was being escorted by a motorcycle 
police officer who directed the bus to go through a red 
light at an intersection. The court said, at page 576: 

“Neither can it be said that the driver ceased to 
be the servant of the Shore Line Company because 
he was acting under the immediate direction and 
control, with reference to speed and traffic regu¬ 
lations, of the south park police officers. The driver 
had been instructed by the Shore Line’s Coach dis¬ 
patcher ‘to follow the motorcycle escort,’ so that 
the drivers were following instructions from their 
superior officer of the Shore Line Company. No 
case is presented where it has been held that be¬ 
cause an automobile driver at the time of an acci¬ 
dent is obeying the directions of police officer, the 
relation of master and servant between such driver 
and his employer is thereby suspended or de¬ 
stroyed. Wliile the control of the police officer 
may have some relation to the conduct of the 
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driver, whether negligent or otherwise, yet it does 
not affect the relationship of the driver with his 
general employer. If the driver is negligent gen¬ 
erally, the employer is liable. 77 

In the Oxford case, supra, it vras held that it w^as a 
question for the jury whether an agent was still act¬ 
ing within the scope of his employment when he 
stopped at the scene of an accident and gave aid by 
driving an injured child to a hospital, during which trip 
he injured the plaintiff. The verdict directed for the 
master in the trial court was reversed, although the 
agent had a sign on the truck “No Riders. 77 

In the case at bar, no evidence was offered to support 
a claim that control of the truck was relinquished by 
defendant’s agent. The officer did no more than to di¬ 
rect the chase. No direction to increase speed or to 
do anything in connection with the manner of the op¬ 
eration of the truck was given by the officer. The man¬ 
ner of execution of the officer’s original direction was 
solely within the control of the defendant’s agent. 
Submission by the agent to the original direction to 
enter the chase, without more, did not produce a trans¬ 
fer of agency from the defendant to the police officer 
or to the municipality. Had the agent himself been 
sued he would not have been entitled to exoneration, 
as a matter of law, because he was assisting in the ap¬ 
prehension of a criminal. The agent’s liability under 
the circumstances is not to be differentiated from the 
liability of his corporate master. If the corporate en¬ 
tity itself can be imagined to have been behind the 
wheel of the truck, its liability cannot be lessened by 
the fact that the act was executed by its agent, who 
was required by law to comply with the direction of 
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the officer under the circumstances. Considerations of 
public policy strongly support this view. 

CONCLUSION. 

For these reasons, it is respectfully submitted that 
an issue of fact was presented for determination by 
the jury, as to whether the defendant’s agent was act¬ 
ing within the general scope of his employment at the 
time of the plaintiff’s injuries, and the trial court there¬ 
fore erred in directing the verdict for the defendant. 

It is, therefore, respectfully submitted that the judg¬ 
ment below should be reversed. 

Respectfully submitted, 

Alvin L. Newmyer, 

David G. Bress, 

Lewis H. Shapiro, 
Attorneys for Appellant. 
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States Court of Appeals 
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January Term, 1940 


No. 7394 


Peter Balinovic, Appellant, 

v. 

The Evening Star Newspaper Company, a corporation, 

Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF CASE. 

This case involves a claim by appellant (hereinafter 
referred to as the plaintiff) against the appellee (here¬ 
inafter referred to as the defendant) to recover dam¬ 
ages for personal injuries alleged to have been received 
by plaintiff in an alleged collision with a truck (here¬ 
inafter referred to as the Star Truck) owned by defen¬ 
dant. 



9 


This claim grew out of an incident which occurred on 
June 23, 1933. At the time of and immediately prior 
to the accident in question the plaintiff, a laborer em¬ 
ployed by the District of Columbia in the Public Parks 
Division, was seated on the left side of the rear part of 
a District of Columbia truck. The plaintiff’s feet were 
hanging over the side. This truck was facing north on 
14th Street, Southwest, at or near its intersection with 
Water Street. There were also seated on the rear part 
of this truck Roger O. Allen, Lee High, and John Wan- 
zcr who were fellow laborers of the plaintiff in the 
Public Works Division. The truck was operated by 
Campbell Hamilton who was seated in the cab near the 
front of the truck. 

At that time a yellow roadster speeded south on 14th 
Street from the direction of Pennsylvania Avenue 
towards Virginia, passing the District of Columbia 
truck at Water Street. This yellow roadster was oper¬ 
ated by Howard O. Burnell. Daniel W. Linkins was a 
passenger. 

The yellow roadster was being pursued by a taxicab 
commandeered by Officer Edward G. Oomingore of the 
Metropolitan Police Force, and then by the Star Truck 
which had been commandeered by Officer John J. Cash 
of the Metropolitan Police Force. 

The plaintiff in his declaration alleged that by reason 
of certain acts of negligence on the part of the driver, 
the Star Truck collided with the plaintiff (R. 1-4). 

The defendant’s plea set up the following defenses 
(R. 4-6): 


1. That there was no negligence on the part of 
the driver of the Star Truck; 


2. That the plaintiff was barred from 
by reason of his own negligence; 


recovery 



3. That the Star Truck had been commandeered 
by a police officer of the District of Columbia who 
had taken entire control and charge of the Star 
Truck and had ordered the driver to follow the 
yellow roadster operated by Howard O. Burnell, 
and that the Star Truck was not under the control 
or authority of defendant or engaged in any way 
in the defendant’s business; 

4. That the Star Truck did not in any way col¬ 
lide with the plaintiff’s legs or any other part of 
plaintiff’s body, and that his injuries were caused 
by some vehicle not belonging to, owned or oper¬ 
ated by the defendant. 

Eugene Parham testified (R. 14, 15) that in June of 
1933 he was employed by the defendant as a truck 
driver. In the afternoon of June 23,1933, he was driv¬ 
ing the Star Truck with a load of newspapers on his 
route. His route was from the Star Building at 10th 
and Pennsylvania Avenue, N. W. along Pennsylvania 
Avenue to his first stop at 29th and Pennsylvania Ave¬ 
nue, N. W., then to 35th and Wisconsin Avenue, N. W., 
then to Foxhall Village, then to Spring Valley and Wes¬ 
ley Heights and then directly back to the Star Build¬ 
ing. As he was proceeding west on Pennsylvania Ave¬ 
nue enroute to his first stop at 29th and Pennsylvania 
Avenue just before he came to 15th Street, N. W., the 
traffic signal operated by a police officer was against 
traffic moving south on 15th Street. A vellow roadster 
went through the signal. A police officer jumped on his 
truck and said to “go after that car.” Parham turned 
left at 15th Street toward the District Building, went 
completely around the District Building, then left at 
14th Street, and then south at 14th Street to Long 
Bridge. The Star Truck continued the chase to the 
entrance of Arlington Cemetery. During the entire 
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chase the police officer stood on the left running board 
of the Star Truck. The Star Truck did not collide with 
any vehicle at 14th and Water Streets or at any other 
place during the chase. The Star Truck was going 
between 35 and 40 miles an hour down 14th Street and 
across Water Street. Going down 14th Street, the Star 
Truck was driven on the right hand side of the south¬ 
bound street car tracks. As the Star Truck crossed 
Water Street, it was on the right of the center line of 
14th Street. The Star Truck was at no time on the 
wrong side of the street. During the pursuit the taxi¬ 
cab was about a block and a half in front of the Star 
Truck, and the yellow roadster was about the same 
distance ahead of the taxicab. Parham had no per¬ 
sonal knowledge of the Star Truck’s hitting the plain¬ 
tiff. 

Officer John J. Cash testified (R. 15,16) that at about 
3 p. m. on June 23,1933, he was directing traffic at 15th 
Street and Pennsylvania Avenue, X. W. He had no¬ 
ticed a certain yellow roadster driving by this inter¬ 
section several weeks previously. He had looked up 
the record of the owner of this yellow roadster and 
found that the operator had been involved in an acci¬ 
dent in which three people were killed and that the 
operator had no permit. While he was directing traffic 
at this time, the yellow roadster approached moving 
south on 15th Street. Officer Cash gave a signal to stop, 
hut the yellow roadster proceeded on against the signal. 
Officer Cash “commandeered” the Star Truck which 
was the nearest vehicle and proceeded after the yellow 
roadster. Officer Cash stood on the left running board 
of the Star Truck during the entire pursuit. The Star 
Truck struck nothing at Water Street or at any other 
time. The Star Truck was on the right hand side of 


5 


the street as it passed Water Street and was not going 
very fast. 

Officer Edward G. Coniingore testified (R. 13, 14) 
that he was directing traffic at the corner of 14th Street 
and Pennsylvania Avenue, N. W. on the afternoon of 
June 23, 1933. He saw a yellow roadster going west 
on Pennsylvania Avenue being chased by the Star 
Truck with a police officer standing on the running 
board. Officer Coniingore commandeered a taxicab 
and joined the pursuit of the roadster. The taxicab 
passed the Star Truck at 14th Street and Constitution 
Avenue, and chased the roadster into Virginia. The 
roadster was about 100 to 125 feet in front of the taxi¬ 
cab as the taxicab passed 14th and Water Streets, S. W. 
A northbound truck had stopped near Water Street. 
The yellow roadster passed between the truck and a 
southbound automobile. Dust and dirt flew up on both 
sides of the roadster when it passed between the 
stopped truck and the southbound automobile. When 
the yellow roadster went by the truck, Officer Comin- 
gore observed a person on the truck move his legs and 
throw them up as though something had happened to 
them. The space was narrow and Officer Coniingore 
did not think that the yellow roadster would make it. 
The driver of the roadster was Howard 0. Burnell. 
Officer Coniingore swore to an information on June 
26, 1933, No. 282,973 in the Police Court, charging 
Burnell with injuries to a person and failing to stop 
on June 23, 1933, on 14th Street, S. W. 

Daniel W. Linkins testified (R. 12, 13) that he was a 
passenger in the yellow roadster being operated by 
Burnell during the chase on June 23, 1933. The chase 
began when Burnell drove the yellow roadster against 
a police officer’s traffic signal at 15th Street and Penn- 
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sylvania Avenue, N. W. Burnell’s route led towards 
14th Street, around the District Building and then 
south on 14th Street towards Virginia. Burnell oper¬ 
ated the yellow roadster at about 75 to 80 miles an hour 
down 14th Street. When the yellow roadster was cross¬ 
ing Water Street, Linkins saw a very narrow space 
through which Burnell was to operate the yellow road¬ 
ster. Linkins then put his hands over his eyes, heard 
an impact, and felt a jar on both sides of the yellow 
roadster. Linkins said, “It had to hit both sides be¬ 
cause the space was too small.” Both fenders of the 
yellow roadster were dented or buckled when the road¬ 
ster was brought to a stop by Burnell in Virginia. Lin¬ 
kins further testified that at the prosecution of Bur¬ 
nell in the Police Court of the District of Columbia he 
heard the plaintiff Balinovic testify that he was struck 

bv the vellow roadster. 

* * 

Campbell Hamilton testified (R. 14) that he was the 
driver of the District of Columbia truck on which the 
plaintiff was riding at the time of the accident. He 
saw a speeding roadster moving at a speed of about 75 
or 80 miles an hour in front of him. Just as he pulled 
to the right, the roadster squeezed between him and 
another car. Hamilton heard a sort of thump or blunt 
noise at that time. He then pulled over about two more 
feet to the right. The truck was then four feet to the 
right of the center line of the road when the taxicab 
passed. After the taxicab there came the Star Truck 
with an officer on the running board. The Star Truck 
passed about 5 feet to the left of the District of Colum¬ 
bia truck. 

The plaintiff Peter Balinovic testified (R. 10, 11) 
that he was seated on the left side of the rear part of 
the District of Columbia truck with his feet hanging 
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over the side. He saw a yellow roadster zigzagging 
between traffic. He then saw a taxicab pass the truck. 
He was then struck. Balinovic testified “I did not see 
the striking vehicle before it struck me.” The plain¬ 
tiff Balinovic further testified that he learned the iden¬ 
tity of the striking vehicle at the greenhouse about a 
year after the accident. 

James T. Scott testified (R. 14) that he was a juror 
in the Police Court proceeding in which Burnell was 
the defendant, and that, according to his best recollec¬ 
tion, the plaintiff Balinovic testified at Burnell’s trial 
that he was struck by the roadster. 

diaries T. Kingsbury testified (R. 14) that he was 
likewise a juror in the Police Court proceeding in 
which Burnell was the defendant but could not identify 
Balinovic and could not positively say what Balinovic 
testified to, although to the best of his recollection he 
remembered that the person who was hurt testified that 
the roadster struck him. 

Roger 0. Allen testified (R. 9, 10) that on the after¬ 
noon of June 23,1933, he was employed by the District 
of Columbia in the Public Parks Division and was rid¬ 
ing with others on a District of Columbia truck going 
from East Potomac Park to the greenhouse at 14th and 
Water Streets in back of the Bureau of Engraving and 
Printing. The truck had a cab near the front where 
the driver sat and had no body except a flat horizontal 
body without any vertical projections or supports. 
Allen was sitting on the right side against the cab fac¬ 
ing the rear. Just before the truck reached the turn 
at 14th and Water Streets, all traffic stopped. There 
seemed to be a “commotion up front.” A yellow road¬ 
ster came zigzagging through the traffic. The truck 
stood still for fully 30 seconds after that. The Star 
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Truck then passed and struck the plaintiff’s legs who 
turned with a look of pain. When the District of Co¬ 
lumbia truck stopped, Allen heard a commotion, and 
horns were blowing. Allen could not see the roadster 
until it was opposite the District of Columbia truck. 
A taxicab with an officer passed about 15 or 20 seconds 
after the roadster. The Star Truck passed between 15 
and 30 seconds after the cab passed. Allen identified 
a report dated June 26, 1933, signed by him in which 
he stated with reference to the injuries sustained by 
the plaintiff, “An unknown car ran into his legs.” 

Lee High testified (R. 11, 12) that on the afternoon 
of June 23, 1933, he was riding on the same truck as 
the plaintiff. He was leaning against the cab of the 
truck facing the rear. High saw the Star Truck hit 
plaintiff’s legs. The District of Columbia truck 
was moving when the roadster went by. He did not 
know whether it was still moving when the taxicab 
went bv. There "was so much traffic that High did not 
pay attention. He paid attention to the man who was 
hurt. The Star Truck was traveling in the middle of 
I the road at the time it struck the plaintiff. 

John Wanzer testified (R. 16) that he was on the 
truck with the plaintiff Balinovic. He heard the plain¬ 
tiff say, “Oh, I’m hit.” He then looked up and saw 
the Star Truck pass at that time. He did not see the 
, Star Truck hit the plaintiff. There was a policeman 
on the driver’s side of the Star Truck. 

At the close of all the testimony the defendant 
moved for a directed verdict on the following grounds 
(R. 17): 

1. The defendant was not liable as a matter of 
law for injuries to the plaintiff caused by the neg¬ 
ligence of the driver of its truck which had been 
commandeered by a District of Columbia Police 
officer for the purpose of pursuing a law violator; 



9 


2. There was no evidence of negligence under 
the circumstances on the part of the driver of 
defendant’s truck. 

Upon request of counsel for plaintiff (R. 17) the 
court submitted to the jury certain interrogatories in¬ 
quiring whether defendant’s truck struck the plaintiff; 
whether defendant’s truck driver was negligent in the 
operation of the truck; whether the plaintiff was 
guilty of contributory negligence; and what was the 
amount of plaintiff’s damages. The jury reported that 
it was unable to agree and the jury was thereupon 
discharged. 

The court then directed the jury to return a verdict 
for the defendant on the first ground of defendant’s 
motion. The court announced that it was not ruling 
on the second ground. 

The plaintiff is appealing from the judgment for 
defendant entered on the verdict directed by the court 
for defendant. 

The sole question presented by this appeal is 
whether under the circumstances disclosed by the evi¬ 
dence the lower court committed error in directing 
the jury to return a verdict. 

SUMMARY OF ARGUMENT. 

The trial court did not err in directing a verdict for 
defendant at the close of the testimony because: 

A. The defendant is not liable for the injuries to 
plaintiff alleged to have been caused by the negligence 
of defendant’s driver who had been commandeered by 
a District of Columbia police officer for the purpose of 
arresting a law violator. 

The undisputed, uncontradicted, and unimpeached 
evidence shows that the said driver at the time had 
completely departed from his designated route and at 
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the command of a police officer was engaged in assist¬ 
ing that officer to make an arrest. If the police officer 
had authority to commandeer the driver, the complete 
control over the driver passed, legally as well as in 
fact, to the police officer for the purposes of the police 
officer. It is fallacious to contend that the defendant 
impliedly authorized its driver to aid in the enforce¬ 
ment of the law because if duty to aid does exist, it is 
a duty which binds an individual citizen regardless of 
his employer’s instructions, express or implied. 

However, whether or not the officer had legal au¬ 
thority to commandeer the driver is immaterial. In 
either event, the driver had wholly abandoned his em¬ 
ployment by departing from his designated route to 
engage in an activity not connected with defendant’s 
business. 

The proper test for determining whether the driver 
was the servant of defendant or of the policeman is 
‘•whose work was being performed, and who has the 
power to control and direct the servant in the perform¬ 
ance of that work.” (Western Marine & Salvage Co. 
v. Ball, 59 App. D. C. 208, 211, 37 F. (2d) 1004 (1929).) 
If this test is applied, it becomes evident that the pre- 
i sumption, created by proof of ownership of the Star 
Truck, that the driver was engaged in defendant’s busi¬ 
ness was definitely and conclusively rebutted. 

B. There was no evidence of negligence on the part 
of defendant’s driver under the circumstances. 

Negligence is “relative to the need and occasion.” 

! There was no evidence to show that the driver of the 
Star Truck during the chase did not drive as a reason- 
i ably prudent person would drive under similar circum- 
, stances. The driver disobeyed no orders of the police 
officer. The alleged accident resulted solely from the 
driver’s compliance with orders of the policeman. 
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ARGUMENT. 

A. 

The defendant is not liable for the injuries to plaintiff 
alleged to have been caused by the negligence of 
defendant’s driver who had been commandeered 
by a District of Columbia Police Officer for the 
purpose of pursuing a law violator. 

1. The Driver at the Time of the Alleged Acci¬ 
dent Was Under the Sole - Control and Direction of 
the Police Offcer, and was Engaged Only in As¬ 
sisting in the Performance of the Work and Duties 
of a Police Officer and was Not Engaged in Any 
Way in Performing the Work of the Defendant. 

The presumption created in this case by proof of 
ownership by defendant of the Star Truck at the time 
of the accident, that the Star Truck was then being 
operated by defendant’s driver within the scope of his 
employment was definitely and conclusively rebutted 
by substantial, undisputed, uncontradicted and unim¬ 
peached evidence to the contrary. Consequently, the 
lower court did not err in directing a verdict for de¬ 
fendant. See Simmons v. Brooks, 63 App. D. C. 293, 
72 F. (2d) 86 (1934); Peabody v. Marlboro Imple¬ 
ment Co., 63 App. D. C. 288, 72 F. (2d) 81 (1934); 
Simon v. City Cab Co., 64 App. D. C. 364, 78 F. (2d) 
506 (1935). The undisputed, uncontradicted and un- 
impeached evidence in this case shows that shortly 
prior to the accident in question the defendant’s driver 
was operating the Star Truck loaded with newspapers 
on his specified route which led from the Star Building 
at 10th and Pennsylvania Avenue, N. W., along Penn¬ 
sylvania Avenue to his first stop at 29th and Pennsyl- 
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vania Avenue, X. W. and then over to the Foxhall 
Village, Spring Valley and Wesley Heights sections 
and then directly back to the Star Building; that as he 
came to the intersection of 15th and Pennsylvania 
Avenue, N. W., enroute to his first stop at 29th and 
Pennsylvania Avenue, X. W., the police officer jumped 
on his truck and said to “go after that car”; that the 
driver in pursuit turned back toward the District 
Building, went completely around the District Build¬ 
ing, and then south on 14th Street toward Virginia. 
The alleged accident took place at 14th and Water 
Streets, S. W., which was a considerable distance off 
the route of defendant’s driver. 

There is no doubt that at the time of the alleged 
accident the driver of the Star Truck was engaged in 

i 

performing the work of the police officer. The driver 
whose duty was to deliver newspapers along a desig¬ 
nated route in a certain section of the city was abrupt¬ 
ly taken off that route by a police officer to assist in 
the arrest of a law violator in an entirely different 
part of the city. It was not the business ot defendant 
or the driver to transport passengers either for hire or 
otherwise. The driver had no newspapers to deliver at 
14th and Water Streets, X. W., or for that matter at 
any point south of 29th and Pennsylvania Avenue, 
X. W. The contention of plaintiff that defendant im¬ 
pliedly authorized its driver to aid in the enforcement 
of the law is unsound because the dutv to aid an officer 
in an arrest, if there is such a duty, is one which binds 
an individual citizen regardless of his employer's 
commands. The defendant, under plaintiff’s theory, 
could not have prevented the police officer from order¬ 
ing the driver to join in the chase. Tt is consequently 
an obvious fiction to contend that defendant impliedly 
authorized what it could not have avoided. The driver 
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in assisting the police officer was exercising a function 
of the latter, as an individual citizen and not as a ser¬ 
vant of defendant. 

In a sense, the driver was actually a temporary 
employee of the District of Columbia. It has been held 
in a number of cases that a person assisting a police 
officer to make an arrest becomes for the time being 
an employee of the same governmental agency as the 
police officer. Monterey Co. v. Bader, 199 California 
221, 248 Pac. 912 (1926); Tomlinson v. Town of Nor¬ 
wood , 208 N. C. 716, 182 S. E. 659 (1935); Mitchell v. 
Industrial Commission of Ohio, 57 Ohio App. 319, 13 
X. E. (2d) 736 (1936); West Salem v. Industrial Com¬ 
mission, 162 Wis. 57,155 X. W. 929 (1916): Vilas Co. v. 
Monk, 200 Wis. 451, 228 X. W. 591 (1930). 

In the present case, the driver had ceased to be a 
servant of defendant and had become a servant of the 
police officer or the District of Columbia. The police 
officer had authority to transfer the driver from the 
business and control of defendant to his own business 
and control when proper and necessary. Although in 
this case the defendant had not lent or hired out the 
driver who had been taken without defendant’s knowl¬ 
edge or consent, the defendant was at most merely a 
general employer whose employee had been turned 
over to a special employer. Even if defendant re¬ 
mained the general employer of the driver, it w r ould 
not be liable because the proper test for determining 
which employer is liable for the servant’s negligence is 
“whose w’ork was being performed, and who had the 
power to control and direct the servant in the per¬ 
formance of that work.” Western Marine Salvage 
Co. v. Ball . supra, 211. See also Dentofl ? v. Yazoo and 
M. V. B. Co., 284 U. S. 305 (1932); Phelps v. Boone, 
62 App. D. C. 30S, 67 F. (2d) 574 (1933) (certiorari 



14 


denied 291 U. S. 677); Higgins v. Western Union Tele¬ 
graph Co., 156 N. Y. 75, 50 N. E. 500 (1898). 

In the case of Western Marine & Salvage Co. v. Ball, 
supra, the defendant had furnished to one Simon an 
electro-magnet crane, with the operator who was an 
employee of defendant, to be used in breaking certain 
material which had been sold by defendant to Simon. 
The breaking device consisted of a large pear-shaped 
piece of metal which was picked up by a magnet, 
raised by the crane about 100 feet in the air, and then 
dropped upon the material to be broken. The evidence 
showed that employees of Simon gave instructions to 
the crane operator as to what materials should be 
broken. The wages of the crane operator were paid by 
defendant. In holding that the trial court should have 
directed a verdict for the defendant, this court said 
(page 210): 

“* « * When the crane and operator were 
turned over to Simon, or Simon’s foreman, they 
were converted into his hired agencies for the time 
being for doing the particular work to which they 
were assigned, subject to his direction and control. 
These facts seem to meet every condition ex¬ 
pressed in the general rule stated in 55 A. L. R. 
1263, 1264 as follows: ‘In determining who is 
liable for the negligence of a servant in the gen¬ 
eral employment of one person, but who at the 
time of the injury complained of was assisting an 
independent contractor, the proper test seems to 
be, whose work was being performed, and who had 
the power to control and direct the servant in the 
performance of that work.’ ” 

When this rule is applied to the present case, it 
becomes quite evident that at the time of the alleged 
accident the driver was performing the work of the 
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police officer and that the police officer had the power 
to control and direct the driver in the performance of 
that work. 

In the case of Benton v. Yazoo a^nd M. V. R. Co., 
284 U. S. 305, one Hunter, who had been hired and was 
paid by the Illinois Central Railroad Company, was 
at the time of the accident engaged in loading United 
States mail into a mail car under the direction of a 
United States postal transfer clerk. The Supreme 
Court applied the same rule as applied by this court in 
the case of Western Marine <& Salvage Co. v. Ball, 
supra, holding that the defendant railroad companies 
were not liable for personal injuries to a third person 
resulting from the negligence of Hunter while he was 
engaged in loading the mail because his work at the 
time was work of the government under the control of 
a governmental agent. The court said (page 309): 

“The statutory obligation imposed upon the 
railroad carriers is simply to transport mail of¬ 
fered for transportation by the United States. 
They must not be required to handle, load or re¬ 
ceive mail matter, but only to furnish the men 
necessary for those purposes. The men so fur¬ 
nished handle the mails and load them into, and 
receive them from, the railway post office ears, as 
the regulation prescribes, ‘under the direction of 
the transfer clerk, or clerk in charge of the car.* 
The work they do is that of the government. It 
is said that ‘direction’ means nothing more than 
the right to point out or indicate to the men fur¬ 
nished the disposition to be made of the mail. The 
scope of the work, as it is here used, is not to be 
thus limited. The phrase, ‘under the direction of 
the transfer clerk,’ would be practically meaning¬ 
less unless it comprehended the power to super¬ 
vise and control the movement. Obviously, as the 
evidence shows, a direction by the transfer clerk 
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carries with it the duty, on the part of the men 
directed, to obey, and has, and was intended to 
have, the force of a command. See Warner Valley 
Stock Co. v. Smith, 165 U. S. 28, 34; KeUyvxlle 
Coal Co. v. Bruzas, 223 111. 595, 600; 79 N. E. 309.” 

In the Denton case there was involved a statute 
requiring the general employer to furnish men to work 
under the direction of a government employee for the 
purpose of performing a governmental function. In 
the present case, there was involved only a common 
law duty on the part of the individual servant himself 
to work under the direction of a government employee 
for the purpose of performing a governmental func¬ 
tion. Certainly, if the railroads were not liable in the 
Denton case, the defendant herein is not liable. 

In the case of Higgins v. Western Unio { u Telegraph 
Co., supra, an elevator operator, employed by the 
owner of a building, was used bv a contractor work- 
ing on the building. A third person who was injured 
sued the owner of the building. In holding that the 
owner was not liable under the doctrine of respondeat 
superior, the court said (page 78): 

“* * *. But the doctrine of respondeat superior 
applied only when the relation of master and ser¬ 
vant is shown to exist between the wrongdoer and 
the person sought to be charged for the result of 
the wrong, at the time and in respect to the very 
transaction out of which the injury arose. The 
fact that the party to whose wrongful or negligent 
act and injury may be traced was, at the time, in 
the general employment and pay of another per¬ 
son, does not necessarily make the latter the mas¬ 
ter and responsible for his acts. The master is the 
person in whose business he is engaged at tin* 
time, and who has the right to control and direct 
his conduct. Servants who are employed and paid 
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)>y one person may, nevertheless, be ad hoc the 
servant of another in a particular transaction, 
and that, too when their general employer is in¬ 
terested in the work.” 

If the police officer had a right to compel the driver 
to comply with his order to chase a law violator, it 
obviously follows that the driver passed completely 
from the control and direction of the defendant to the 
control of the police officer. In fact, if, as plaintiff 
implies, disobedience to the officer would have consti¬ 
tuted a crime on the part of the driver, the police 
officer was consequently exercising a firmer and more 
real control than the plaintiff had exercised over the 
driver, for unlike that of defendant, the authority of 
the officer was enforcible by a criminal sanction which 
would have operated directly on the driver and not on 
the defendant. 

2. If it b.e Assumed that the Police Officer had 
no Authority to Commandeer Defendant's Truck, 
then Defendant’s Driver had Abandoned ms Em¬ 
ployment by a Complete Departure from his Accus¬ 
tomed Route for an Activity Having no Relation to 
Defendant’s Work and for a Purpose Other than 
that for Which he was Employed. 

The presumption in favor of the plaintiff that de¬ 
fendant’s driver was engaged in the business of de¬ 
fendant at the time of the alleged accident is also con¬ 
clusively rebutted by the evidence even if it be as¬ 
sumed as a matter of law that the officer had no author- 
itv to commandeer the driver. In such cases, the driver 
at the time of the alleged accident had completely 
abandoned his route and the defendant’s work or busi¬ 
ness and was engaged solely on a mission having no 
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connection with defendant’s business. The defendant 
would thus not be liable as a matter of law. Peabody 
v. Marlboro Implement Co., supra; Grimes v. Saul. 
GO App. D. C. 47, 47 F. (2d) 409 (1931). 

(The District of Columbia Automobile Financial 
Responsibility Act is not involved in this case because 
the accident happened in June, 1933, almost two years 
prior to the enactment of that statute in May, 1935). 

3. The Cases Cited ry Plaintiff are not in Point. 

The case of Babington v. Yellow Taxi Corporation, 
250 N. V. 14, 164 N. E. 726, 61 A. L. R. 1354 (1928), 
while of interest, is no authority for imposing liability 
on the defendant in the present case. In the Babington 
case a police officer jumped on the running board of a 
taxi cab and ordered the driver to chase another car. 
During the chase the taxi driver was killed. The court 
held that under the New York Workmen’s Compensa¬ 
tion Act, the dependents of the taxi driver were en¬ 
titled to compensation. The court, however, said in 
that case (page 18): 

“The question is not here whether the employer 
would be liable to third persons injured in the 
chase, and, if so, to what extent. Negligence would 
certainly be relative to the need and the occasion: 
a speed too great at other times is proper in emer¬ 
gencies. Conceivably the employee would be 
deemed to have passed out of the service of his 
general employer and into the service of a special 
one. We leave that question open, not meaning to 
express, even by intimation, an opinion as to the 
answer. The general employer is still liable under 
the provisions of the statute. Matter of De Rloyer 
v. Cavanaugh, 221 N. Y. 273.” 

, As is evident, the Babington case was decided under 
a workmen’s compensation statute. It is hardly neces- 
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sary to mention that such statutes are designed to 
protect workmen and their dependents from the re¬ 
sults of injuries received while working, regardless of 
negligence, and that such statutes are for reasons of 
public policy very liberally construed in favor of the 
employees whenever possible to do so without causing 
obvious injustice to employers. 

Moreover, the New York Workmen’s Compensation 
Act, unlike statutes in some of the other states, im¬ 
poses liability upon a general employer even though 
the employee has passed under the control of a special 
employer. This is shown by the case of Matter of Dale 
v. Saunders, 218 N. Y. 59, 112 N. E. 571 (1916). In 
that case Dale was employed by Saunders as the driver 
of a team. One Walsh hired the team to deliver sand 
to Walsh’s customers. Dale was injured while loading 
sand. In affirming the award of the Workmen’s Com¬ 
pensation Commission against Saunders, the Court 
said (page 62): 

“In negligence eases the question often arises 
as to the proper application of the doctrine of 
respondeat superior when an employee whose 
negligence causes an accident is at the time in the 
general pay and service of one and under the 
control and direction of another. The latter has 
been held liable as a special employer when it 
could be said that the employee was his servant 
at the time of the accident in a sense and degree 
which served to impose liability for negligence. 
* * The question, who is the master, also arises 
at times in employees’ actions for negligent in¬ 
juries. But the question in this case is not one of 
responsibility for negligent injury inflicted upon 
strangers nor upon an employee. The doctrine of 
respondeat superior has no application here, nor 
are the rules for employers’ liability for negli¬ 
gence controlling.” 
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Thus, at least in New York, a general employer may 
be held liable under the Compensation Act even though 
that general employer would not be liable under the 
doctrine of respondeat superior. There is considerable 
merit in holding liable for workmen’s compensation 
the employer who has contracted with and who pays 
the wages to the employee even though the employee at 
the time of the accident is working for and under the 
control of a special employer. This, however, need not 
and should not impose liability upon the general em¬ 
ployer for injury to third persons as a result of the 
servant’s negligence. 

The statutory liability under workmen’s compensa¬ 
tion acts varies from state to state. As shown by the 
Babington case, an employer in New York may be held 
liable even when an employee has been ordered away 
from his employment to perform some duty of the state. 
, Elsewhere, as in Michigan, an employer is not liable. 
See Ke<nnelly v. Stearns Salt & Lumber Co., 190 Mich, 
j 028, 157 N. W. 378 (1916), which followed a line of 
reasoning similar to that in the dissenting opinion in 
the Babington case. In that case while the claimant 
was working for the Stearns Salt & Lumber Co., a fire 
warden ordered him to assist in extinguishing a fire. 
Kennedy was injured while assisting the fire warden. 
The court held that the injury did not arise out of and 
during the course of his employment with the Stearns 
Salt & Lumber Co., and that consequently that com¬ 
pany was not liable to pay his compensation. 

Other distinctions between the present case and the 
Babington case are brought out in the opinion of the 
court and in O’Brien’s concurring opinion. The court 
said (page 18): 

“ * * # . There is no evidence that the route was 
any different from the one that would otherwise 
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have been followed, and none that the speed was 
so changed as to aggravate the danger.” 

O’Brien, J., in his concurring opinion said (page 18): 

“The hazard which Babington encountered was 
only such as is incidental to an employment to 
drive a public vehicle for hire. The Yellow Taxi 
Corporation operates its cabs with the presump¬ 
tive knowledge that its employees, like all other 
persons when directed, are bound to aid in the 
apprehension of criminals. (Penal Law, sec. 
1848.) This employee could not aid except by the 
use of his cab. A police officer, no less than a 
private citizen, is entitled to ride in this public 
conveyance. We may pass over many arguments 
raised by appellant. They do not seem to be de¬ 
cisive. Xo doubt the owner can recover the cus¬ 
tomary rate of fare for the use of the car. Whether 
recovery can be had for injury to the car while 
under the directions of the police officer need not 
be determined in this proceeding. Xo occasion now 
arises to consider the owner’s liability or its ab¬ 
sence for any negligence toward third parties with 
which the chauffeur might be charged. The cir¬ 
cumstance that he might drive more rapidly than 
the usual and legal rate of speed and while so 
driving might injure another would be considered 
in estimating the value of all the facts and in 
determining whether any negligence was present. 
The essential point is that the chauffeur continued 
to do the work of his general employer which was 
driving a taxicab for hire. A driver is always 
subject to such reasonable instructions in respect 
to speed and direction as his passenger may issue. 
The fact that the passenger may be a police officer 
engaged at the time in official duty does not affect 
the driver’s status except in regard to the higher 
degree of obedience which he is bound to observe 4 . 
The driver’s duty to obey is the same as any 
person must yield, and cannot be viewed in such a 
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light as to transform a servant of a general em¬ 
ployer into a servant of a special one.” 

The Star Truck involved in the present case was 
obviously not a vehicle for hire but was a truck which 
was operated by defendant on a designated route and 
which was not subject to the instructions of any third 
person. The alleged accident occurred in a place far 
off this designated route. Unlike the taxicab driver, 
the defendant’s driver did not operate on a roving 
commission for the purpose of conveying for hire to 
any place at any time any person who might board 
the vehicle. 

The other cases cited by the plaintiff have even less 
application than the Babingto<n case. 

In the case of Jones v. Melvin . 293 Mass. 9,199 N. E. 
392 (1936), the master-servant relationship was not 
even involved. Moreover, the evidence showed that 
the defendant had disobeyed the officer’s instructions. 

In the case of Schlnraff v. Shore Line Motor Coach 
Co., 269 Ill. App. 569, the defendant’s driver had not 
been commandeered and had in no way surrendered 
control to the police officer. The driver at the time of 
the accident was still on the business of the defendant 
and was merely obeying traffic instructions of the po¬ 
lice officer. 

In the case of Axford v. Purity Bakeries Cor/)., 112 
N. J. L. 594, 115 N. J. L. 166, 178 Atl. 788 (1935), 
commandeering or control by a police officer was not 
involved in any way. There was merely a question 
with respect to deviation. 

In the case of Sackctt v. Masonic Protective Asso¬ 
ciation. 106 Neb. 238, 183 N. W. 101 (1921), the de¬ 
ceased was killed by a pistol shot while he was driving 
his automobile with a peace officer in pursuit of crim- 



inals. The wife of deceased filed suit to recover on a 
policy of accident insurance carried by deceased. The 
insurance company set up the defense of “voluntary 
exposure to unnecessary danger.” Obviously, neither 
the master-servant relationship nor injury to third 
persons was involved in any way. 

B. 

There was no evidence of negligence on the part of 
defendant’s driver under the circumstances. 

The defendant’s motion for a directed verdict was 
based on the following two grounds: 

(1) That the defendant was not liable as a 
matter of law for injuries to the plaintiff caused 
by the negligence of the driver of its truck which 
had been commandeered by a District of Columbia 
police officer for the purpose of pursuing a la%- 
violator; and, 

(2) There was no evidence of negligence under 
the circumstances on the part of the driver of 
defendant’s truck. 

Although the court stated that it based its decision 
on the first ground without ruling on the second 
ground, the judgment for defendant entered upon the 
directed verdict should be affirmed if either ground of 
the motion is correct. IJoives v. District of Columbia , 
2 App. D. C. 188 (1894); Wilkins v. McGuire, 2 App. 
D. C. 448 (1894); Maxwell v. Brayshaw , 49 App. D. C. 
57, 258 F. 957 (1919); Lewis-Hall Iron Works v. Blair , 
57 App. D. C. 364, 23 F. (2d) 972 (1928); Fay v. Doyle , 
68 App. D. C. 199, 95 F. (2d) 110 (1938). 

It is the contention of the defendant not only that 
there was no master-servant relationship at the time 
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of the accident but also that there was no evidence of 
negligence on the part of the driver under the circum¬ 
stances. 

As the court said in the Babington case, “negligence 
would certainly be relative to the need and the occa¬ 
sion; a speed too great at other times is proper in 
emergencies.” 

There is no evidence in this case that the driver was 
operating the Star Truck at an excessive speed or in a 
negligent or careless manner under the circumstances 
of the situation. The evidence showed that at the place 
of the alleged accident the Star Truck was at a rea- 
: sonable position on the highway (R. 15, 16) and was 
moving at about 35 or 40 miles per hour (R. 15) in 
a manner that was perfectly proper and reasonable 
during a pursuit of the kind in question. There was 
no evidence to show that the driver disobeved any 
instructions or orders given by the police officer. The 
driver was ordered to “go after that car.” This he did. 

The defendant’s driver and likewise the defendant 
should be excused from liability where the alleged 
i accident resulted from the driver’s compliance with 
the orders of a policeman without any negligence on 
his part. See 65 U. S. Law Review, page 581, 1. c. 582 
j (November, 1931), in which it is said: 

“Once having undertaken the pursuit of the 
criminals, at the invitation or command of an 
officer of the law, the private citizen is clothed 
with the same duties, responsibilities and protec¬ 
tion as the officer himself. Not so, the individual 
who joins the chase without being invited by a 
person in authority, for having voluntarily placed 
himself, and possibly the lives of others, in dan¬ 
ger, he must assume full responsibility. 
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“The cautious citizen will want to know what is 
his liability for damage to innocent bystanders 
which might result from his driving his automo¬ 
bile at breakneck speed under orders from a po¬ 
liceman. The answer is that he is excused from 
liability. Neither is he liable in an action for false 
arrest or imprisonment, should he mistakenly 
seize the wrong person, for the law protects him 
from civil liability for his acts in aid of the police. 
(Firestone v. Rice, 71 Mich. 377; McMahan v. 
Green , 34 Vt. 69.)” 

If there was any evidence to show* that the driver of 
the Star Truck disobeyed some order of the police 
officer or that the driver operated the truck in a man¬ 
ner that was negligent or reckless under the circum¬ 
stances with the result that injury was caused to the 
plaintiff, then no reliance could be placed upon the 
second ground of defendant’s motion for a directed 
verdict. However, -where the alleged accident resulted 
only from a proper compliance by the driver with the 
orders of the police officer, the plaintiff should not be 
entitled to recover even from the driver. 

CONCLUSION. 

It is respectfully submitted that the court below 
committed no error in directing a verdict for defen¬ 
dant, and that the judgment for defendant should be 
affirmed. 
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